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4. Rule 23(b) Requirements 

In addition to meeting the requirements of Rule 23(a), ERISA plaintiffs must show that 
certification is appropriate under one of the three provisions of Rule 23(b). Perhaps unique to 
ERISA class actions, the requirements of Rule 23(b)(l)(relating to risk of varying adjudications) 
are more often met in the ERISA context, in part because of allegations concerning the uniform 
treatment of putative class members. See Kennedy v. United Healthcare of Ohio, Inc., 206 
F.R.D. 191, 198 (S.D. Ohio 2002) (certifying (b)(1) class in 502(a)(1) claim for benefits). Under 
ERISA, the plan and its fiduciaries generally owe the same duty to all participants, and a 
violation of ERISA with respect to one may establish a violation with respect to all other 
similarly situated participants. The Advisory Committee Notes reference that Rule 23(b)(1) is 
appropriate in cases charging breach of trust by a fiduciary to a large class of beneficiaries. For 
these reasons, ERISA class actions may be certified under Rule 23(b)(1). See, e.g., Babcock, 212 
F.R.D. at 131 (certifying b(l) class where core claims involved whether fiduciary properly 
diversified the assets of the plan, and claims therefore required single interpretation of the plan 
and failure to certify class could lead to inconsistent plan interpretations); Banyai, 205 F.R.D. at 
165 (certifying (b)(1) class in breach of fiduciary duty claim); Koch v. Dwyer, 2001 W.L. 
289972 at *5 (S.D.N.Y. March 23, 2001)(ERISA breach of fiduciary duty claims certified under 
(b)(1)); In re Ikon Office Solutions, Inc., 191 F.R.D. 457, 468 (E.D. Pa. 2000)(holding (b)(1) 
certification appropriate where prosecution of separate actions by participants and beneficiaries 
would risk inconsistent adjudications leaving future plaintiffs without relief). 



